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upon the de minimis exclusion from the com-
mingled rule only to the extent you have re-
ported the relevant calculations, values, as-
sumptions, and the basis or methodologies 
for the calculations. These values may be 
historic or projected. You may rely on pro-
jected values only to the extent that and for 
so long as they remain consistent with your 
report or future values reduce the U.S.-con-
tent under your reported assumptions, basis, 
and methodologies. You are not required to 
file the above report if you do not choose to 
take advantage of the de minimis exclusion 
from the commingled rule. 

(2) Export price. The report must include a 
description of the U.S.-content including its 
classification on the Commerce Control List, 
its performance characteristics and features, 
and the method of calculating its fair mar-
ket value. The fair market value shall be the 
arms-length transaction price, if it is avail-
able. If an arms-length transaction price is 
unavailable, then the report will describe the 
valuation method chosen to calculate or de-
rive the fair market value. Such methods 
may include comparable market prices or 
costs of production and distribution. This 
rule does not require calculations based upon 
any one accounting system or U.S. account-
ing standards. However, you must specify 
the accepted accounting standards you have 
chosen, and cost-based methods of valuation 
must be based upon records you maintain in 
the normal course of business. You should 
also indicate whether reported values are ac-
tual arms-length market prices or derived 
from comparable transactions or costs of 
production, overhead, and profit. For exam-
ple, if you chose to make calculations under 
the transfer pricing rules of the United 
States Internal Revenue Code at section 482, 
your report should indicate that this is the 
source for your methodology, and you should 
also indicate which of the several meth-
odologies in these transfer pricing rules you 
have chosen. 

(3) Future software sales. For calculations of 
U.S.-content in foreign software, you shall 
include your historic and estimated future 
software sales in units and value along with 
the rationale and basis for those estimates in 
the report. Unlike parts incorporated into 
commodities, the cost of U.S. software code 
will be attributed or allocated to the future 
sales of foreign-made software incorporating 
the U.S. code, to determine the percentage of 
U.S. controlled content. In making this cal-
culation for foreign-made software, you must 
make an estimate of future software sales of 
that foreign software if it is commingled 
with or incorporated with the U.S. code. The 
value of the U.S. code commingled with or 
incorporated into the foreign made software 
shall be divided by the total selling price of 
all foreign-made software units already sold, 
plus the total selling price of all foreign- 

made software units estimated for future 
sales. 

(4) Foreign technology and software. For cal-
culations of U.S.-content in foreign tech-
nology and software, you shall include in the 
report a description of the foreign tech-
nology or software and a description of its 
fair market value along with the rationale 
and basis for the selection and valuation of 
such foreign software or technology. The re-
port does not require information regarding 
destinations and end users for reexport. The 
purpose of the report is solely to permit the 
U.S. Government to evaluate the reasonable-
ness of U.S.-content calculations. 

(5) Report and wait. If you have not been 
contacted by BXA concerning your report 
within thirty days after filing the report 
with BXA, you may rely upon the calcula-
tions in your report and the de minimis exclu-
sions for software and technology for so long 
as you are not contacted by BXA. BXA may 
contact you concerning your report to in-
quire of you further or to indicate that BXA 
does not accept the assumptions or rationale 
for your calculations. If you receive such a 
contact or communication from BXA, you 
may not rely upon the de minimis exclusions 
for software and technology in § 734.4 of this 
part until BXA has indicated whether or not 
you may do so in the future. You must in-
clude in your report the name, title, address, 
telephone number, and facsimile number of 
the person BXA may contact concerning 
your report. 

[61 FR 12746, Mar. 25, 1996, as amended at 62 
FR 25456, May 9, 1997] 
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§ 736.1 Introduction. 
In this part, references to the EAR 

are references to 15 CFR chapter VII, 
subchapter C. A person may undertake 
transactions subject to the EAR with-
out a license or other authorization, 
unless the regulations affirmatively 
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state such a requirement. As such, if 
an export, reexport, or activity is sub-
ject to the EAR, the general prohibi-
tions contained in this part and the Li-
cense Exceptions specified in part 740 
of the EAR must be reviewed to deter-
mine if a license is necessary. In the 
case of all exports from the United 
States, you must document your ex-
port as described in part 762 of the EAR 
regarding recordkeeping and clear your 
export through the U.S. Customs Serv-
ice as described in part 758 of the EAR 
regarding export clearance require-
ments. Also note that for short supply 
controls all prohibitions and License 
Exceptions are in part 754 of the EAR. 

(a) In this part we tell you: 
(1) The facts that make your pro-

posed export, reexport, or conduct sub-
ject to these general prohibitions, and 

(2) The ten general prohibitions. 
(b) Your obligations under the ten 

general prohibitions and under the 
EAR depend in large part upon the five 
types of information described in 
§ 736.2(a) of this part and upon the gen-
eral prohibitions described in § 736.2(b) 
of this part. The ten general prohibi-
tions contain cross-references to other 
parts of the EAR that further define 
the breadth of the general prohibitions. 
For that reason, this part is not free-
standing. In part 732, we provide cer-
tain steps you may follow in proper 
order to help you understand the gen-
eral prohibitions and their relationship 
to other parts of the EAR. 

(c) If you violate any of these ten 
general prohibitions, or engage in 
other conduct contrary to the Export 
Administration Act, the EAR, or any 
order, license, License Exception, or 
authorization issued thereunder, as de-
scribed in part 764 of the EAR regard-
ing enforcement, you will be subject to 
the sanctions described in that part. 

§ 736.2 General prohibitions and deter-
mination of applicability. 

(a) Information or facts that determine 
the applicability of the general prohibi-
tions. The following five types of facts 
determine your obligations under the 
ten general prohibitions and the EAR 
generally: 

(1) Classification of the item. The clas-
sification of the item on the Commerce 
Control List (see part 774 of the EAR); 

(2) Destination. The country of ulti-
mate destination for an export or reex-
port (see parts 738 and 774 of the EAR 
concerning the Country Chart and the 
Commerce Control List); 

(3) End-user. The ultimate end-user 
(see General Prohibition Four (para-
graph (b)(4) of this section) and parts 
744 and 764 of the EAR for a reference 
to the list of persons you may not deal 
with); 

(4) End-use. The ultimate end-use (see 
General Prohibition Five (paragraph 
(b)(5) of this section) and part 744 of the 
EAR for general end-use restrictions); 
and 

(5) Conduct. Conduct such as con-
tracting, financing, and freight for-
warding in support of a proliferation 
project as described in part 744 of the 
EAR. 

(b) General prohibitions. The following 
ten general prohibitions describe cer-
tain exports, reexports, and other con-
duct, subject to the scope of the EAR, 
in which you may not engage unless 
you either have a license from the Bu-
reau of Export Administration (BXA) 
or qualify under part 740 of the EAR for 
a License Exception from each applica-
ble general prohibition in this para-
graph. The License Exceptions at part 
740 of the EAR apply only to General 
Prohibitions One (Exports and Reex-
ports in the Form Received), Two 
(Parts and Components Reexports), and 
Three (Foreign-Produced Direct Prod-
uct Reexports); however, selected Li-
cense Exceptions are specifically ref-
erenced and authorized in part 746 of 
the EAR concerning embargo destina-
tions and in § 744.2(c) of the EAR re-
garding nuclear end-uses. 

(1) General Prohibition One—Export 
and reexport of controlled items to listed 
countries (Exports and Reexports). You 
may not, without a license or License 
Exception, export any item subject to 
the EAR to another country or reex-
port any item of U.S.-origin if each of 
the following is true: 

(i) The item is controlled for a reason 
indicated in the applicable Export Con-
trol Classification Number (ECCN), and 

(ii) Export to the country of destina-
tion requires a license for the control 
reason as indicated on the Country 
Chart at part 738 of the EAR. (The 
scope of this prohibition is determined 
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